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 In certain nations, surrogacy helps couples conceive. Surrogacy is still 

illegal and unregulated in Indonesia. Surrogacy is a way for childless 

couples to escape divorce. Surrogacy is regarded as more successful than 

other reproductive procedures. This paper tries to answer how the policy 

of legal protection for the fulfilment of couples' rights to obtain offspring 

with a surrogacy agreement; and how the implementation of a surrogacy 

agreement in the context of legislative reform in Indonesia can ensure 

legal certainty. This study is socio-legal. Werner Menski's Legal 

Pluralism theory is Constructivist-based. Discussion results show 

numerous crucial points: First, legal protection is a state of law's 

subjection to its inhabitants' humanity. A law must contain fairness, 

certainty, and expediency. Married couples who do not have children 

can be protected by law in Indonesia so that they can have offspring 

through a surrogacy agreement using a surrogate mother with the legal 

policy that if the wife has a uterine abnormality, her uterus was removed 

due to treatment for other diseases or has heart or lung disease that can 

harm the pregnant woman. Second, regarding the implementation of a 

surrogacy agreement in the context of legal reform in Indonesia with 

comparative studies of law in other countries regarding surrogacy, the 

authors offer only one type of Gestational surrogacy with the steps 

starting with building awareness that the purpose of the law is justice, 

stability, and prosperity. 
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1. Introduction 

In order for the law to play its role and function as a guide to behaviour (order function) in living together, 

which is imperative and effective as a guarantor of justice in society, legal development, which includes 

efforts to reform the legal order in Indonesia, must be carried out continuously. This is because legal 

development includes efforts to reform the legal order in Indonesia. At a bare minimum, there are three 

justifications for why it is imperative to maintain this constant endeavour to develop the legal system. To 

begin, in the role of a servant to the community. Since the law does not exist in a vacuum, it must always be 
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adapted to the development of the community it serves and continually evolving. Because of this, the law is 

not static. Second, as a tool for advancing the general state of the community. Third, because the function of 

law does not currently work successfully in Indonesia, it is frequently exploited and even becomes a tool 

(an effective instrument) to amass power. This is because the function of law does not work effectively in 

Indonesia [1]. 

 

The Constitution of the Republic of Indonesia from 1945, which serves as the country's fundamental law 

and any laws and regulations derived from it, can be affected by the reform of the legal system [2]. 

Pancasila, housed as the basis, ideology, legal ideas, and fundamental norms of the state, must be used as an 

orientation for direction, a source of values, and therefore also a framework for thinking in any efforts to 

reform the legal order [3]. This is because Pancasila is domiciled as the state's basis, ideology, legal ideas, 

and fundamental norms. It is not the inappropriateness of Pancasila as a paradigm that is to blame for the 

ineffectiveness of the law in playing its function and role in contemporary Indonesia; instead, the 

ineffectiveness of the law is produced by departures from the Pancasila paradigm. The current interpretation 

of Pancasila law holds that the state must provide equitable protection, treatment, and law enforcement for 

all citizens. This obligation extends to married couples who are unable to have children due to 

complications in the womb, such as the presence of cysts and other issues [4]. This is done to reconstruct 

everyday legal life by the principles of Pancasila, which will serve as its model. 

 

Every married couple hopes adding a child will round out their lives together as parents and make their 

home feel more complete [5]. The expectation that a pregnancy will go smoothly and that the resulting child 

will be happy and healthy is shared by every married couple [6]. There is no guarantee that married couples 

will be able to produce offspring. Many married couples cannot be blessed with a child due to various 

challenges or for various reasons. Many couples have anticipated the wait for the presence of a child in the 

family in various ways, and it has taken many years to wait for the presence of a child in the family. Many 

problems arise in couples unable to have children without attempting medical treatment or medical 

treatment using sophisticated tools in science. The wait for the presence of a child in the family has taken 

many years. Medicine is a very challenging field in which to raise children [7]. 

 

The law is a mechanism for effecting human rights and meeting their requirements. This is further 

supported by the fact that the Constitution of the Republic of Indonesia, which was ratified in 1945, states, 

in Article 28 B paragraph (1), that everyone has the right to form a family and have children through the 

means of a marriage that is recognised by the law [8]. This means that a married couple wants to have 

children in order to form a prosperous family as a fundamental human need; it is the right of every 

Indonesian citizen to reproduce and, in various ways, to be able to have children. This means that a married 

couple wants to have children to form a prosperous family as a fundamental human need. 

 

There is some form of legal order in every community on this planet. No matter how advanced or simple, 

the laws of a community are essential. As a consequence of this, the presence of law might be said to be 

ubiquitous. It is impossible to divorce law from society because the two share an interdependent 

relationship. The first of the law are at least three primary functions in society is to serve as a mechanism 

for maintaining social order. Second, as a tool for easing the process of engaging in social engagement with 

others. Third, as a tool for the production of particular circumstances. 

 

A surrogacy agreement is a woman's willingness to bind herself and borrow her uterus to conceive and give 

birth by using the results of fertilisation of a husband and wife's sperm and egg cells [9]. This type of 

agreement is also known as a gestational carrier agreement. In other words, the subject of this agreement is 
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the woman recognised by the law as being able to act as a surrogate mother and the legal owner of the seed 

created by a married couple [10]. The surrogacy agreement's end goal is for the surrogate mother to get 

pregnant with a fetus that has been surgically implanted into her uterus. Once the baby is born, the surrogate 

mother can give the child she has delivered to the intended parents as the legal owner of the seed [11]. 

 

Looking for a way out for couples to have children wants a way that has happened in several countries, but 

unfortunately, this is not to the legal regulations applied in Indonesia, so it can cause legal problems. 

Looking for a way out for couples to have children wants a way that has happened in several countries. 

There is a prohibition against fertilising sperm cells and egg cells from a husband and wife implanted in 

another woman's womb in Indonesia. The legal process in Indonesia is not simple and has not been 

regulated in a regulation. In addition, there is a prohibition against the practice. Article 127 of Law No. 36 

of 2009 about Health, Government Regulation No. 61 of 2014 about Reproductive Health Articles 40 and 

43, Law No. 1 of 1974 About Marriage Article 42, and the regulation of the Compilation of Islamic Law 

Article 99 provide evidence of this [12]. 

 

The Civil Code of Indonesia and Law Number 1 of 1974 covering marriage contain provisions regulating 

the legal status of children in the country. These laws came into effect in 1974. However, this law does not 

contain any provisions that control the legal status of children born due to the process of in vitro fertilisation 

(IVF). Because it does not contain any rules, it may result in legal issues arising from reproductive 

technology, including its execution, which may affect medical professionals, husbands and wives, surrogate 

mothers, and children born due to this process. 

 

Because they cannot have children, married couples face a significant challenge that hurts their marital and 

social lives. Legal issues include married couples struggling with infertility, difficulties associated with 

divorce, and various other legal issues. The law needs to find a solution to this situation. Childless couples 

now have access to various options thanks to the development of new reproductive technologies. Some of 

these possibilities include assisted reproductive technology (ART) and a non-natural pregnancy method 

known as in vitro fertilisation (IVF). The most contentious aspect of this emerging field of medicine is the 

use of surrogate mothers for reproduction. 

 

The practice of assisted reproduction, also known as pregnancy achieved through methods other than those 

that occur naturally and known as surrogacy, has emerged as an appealing choice for married couples who 

wish to circumvent the challenge of having children and, as a result, reduce the prevalence of infertility and 

the rate at which they are unable to produce offspring [13]. Surrogacy allows for the use of a third party to 

carry and deliver the child(ren). For infertile married couples who want to conceive children biologically 

related by using their egg and sperm cells, the practice of reproduction using surrogacy has obtained results 

as an attractive reproductive alternative [14]. The discussion that has taken place on the use of surrogacy for 

reproduction in the context of a variety of moral, ethical, religious, and legal difficulties has resulted in the 

belief that there needs to be some policy [15]. On the other hand, there are various points of view in every 

nation worldwide about the ability to initiate legal action. The approach is to have countries all over the 

world enact rules and regulations by the requirements of the law and the social, economic, cultural, and 

religious demands of those countries. 

 

On the one hand, several nations worldwide are opposed to or against the practice; on the other hand, 

several nations also enable reproduction through surrogates. Countries such as India, England, Australia, 

Greece, Bangladesh, China, America, Thailand, Ukraine, Russia, and other countries have legalised 

surrogacy as a method of assisted reproduction in certain circumstances [16]. These nations are responsible 
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for regulating legislation that either restricts or regulates surrogacy. The argument that surrogacy 

regulations have been legalised is made by nations that permit the renting of uteruses. Legal protection for 

surrogate mothers and married couples who must meet the requirements and procedures of each country in 

making surrogacy laws vary from country to country. Legal protection for surrogate mothers and married 

couples who wish to become parents through surrogacy vary from country to country [17]. 

 

If you carry out commercial surrogacy, you will be subject to criminal sanctions such as a prison sentence 

and a fine, such as a three-year prison sentence in Australia and a fine ranging from $4000 to $110,000. 

Various countries, such as the UK and Australia, have laws that allow surrogacy but prohibit commercial 

surrogacy. You will be subject to criminal sanctions if you carry out commercial surrogacy. However, 

commercial surrogacy is legal in several nations, such as Ukraine and India. The nation of Israel passed 

rules regarding surrogacy that restricted it to only permitting gestational surrogacy while outlawing 

traditional forms of the practice [18]. 

 

Meanwhile, uterus renting is prohibited in nations that are considered against the law [19]. Countries 

disagree that there are no regulations governing surrogacy and do not allow commercial surrogacy. The 

rationale is to avoid commercial surrogacy, which can include the exploitation of women, particularly those 

who are economically vulnerable, to turn the baby business into a commodity, which is defined as 

something that can be manufactured and sold. 

 

It is possible to draw parallels between the surrogacy agreements in Indonesia and the experiences of other 

nations, particularly those related to Indonesia's legislative reform. The practice of having a child through 

surrogacy through the use of a surrogacy contract or surrogacy agreement is a phenomenon that can take 

place in Indonesia; however, because its existence does not yet have a legal umbrella, it raises concerns for 

the parties who undergo it that the act is illegal. This is because Indonesia does not yet have a legal 

framework to cover its existence. It is an unusual occurrence in Indonesia. Infertile married couples 

desperately want to start a family but cannot do so owing to medical complications. Something from 

medical action can be influenced by developments that take place in society and cultural shifts that directly 

result from interactions between eastern and western cultures. These societal developments and cultural 

shifts can also become medical actions with social indications. The action of IVF and surrogacy programs 

are examples of non-medical variables that may have led to the decision to pursue medical intervention, and 

the objective of the social indication of medical intervention is to point this out. Because of the 

advancement of science and technology in the field of medicine, it is now possible to carry out medical 

procedures that in the past were fraught with danger; however, those dangers can now be mitigated, and as a 

result, these procedures are no longer considered to be challenging medical procedures [20], [21]. 

 

Law Number 36 of 2009 concerning health, in conjunction with Government Regulation Number 61 of 

2014 concerning reproductive health, with the intention that reproduction with assistance or pregnancy 

outside the natural way can only be carried out on married couples who are bound by a legal marriage or 

infertility to obtain offspring, and in its implementation by using the results of fertilisation of sperm and 

ovum from the husband and wife concerned and implanted in the womb [22], [23]. Law Number 36 of 2009 

concerning health, in conjunction with Government Regulation Number 61 of In light of the explanation 

provided in Government Regulation Number 61 of 2014 respecting reproductive health as it relates to 

reproduction, Article 40 paragraph 3 stipulates that in vitro fertilisation (IVF) can be performed by the 

progression of science and technology so long as it does not go against the teachings of any religion. 

 

The advancement of science and technology in this day and age has made it possible for married couples to 
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have the option of surrogacy as an alternate reproduction method. Therefore, it is essential to research how 

this development in artificial reproductive technology can aid married couples unable to have children in 

their natural way. The regulation of reproduction law by way of surrogacy does not yet have regulations, so 

for the legal protection of the parties, it can be carried out with a surrogacy agreement, which as a 

consensus law, binds the parties who can fulfil Article 1320 of the Civil Code in order to be able to create 

legal reforms in Indonesia. Since there are no regulations, regulating reproduction law by surrogacy is not 

currently possible. Various legal and ethical discussions also investigate various countries regulating 

reproduction using surrogacy, whether it may be applied in the future, and whether there can be issues with 

the legal repercussions of doing so. As a result of the positives and negatives that need to be addressed, the 

talks are regarded from an ethical point of view suited to the lives of the people living in Indonesia. 

 

In point a, considering Law no. 36 of 2009 concerning health, it is emphasised that health is a human right 

and one of the elements of welfare that must be realised by the ideals of the Indonesian nation as referred to 

in Pancasila and the 1945 Constitution. This is one of the elements of welfare that must be realised for the 

law to be by the ideals of the Indonesian nation. Because this involves human rights, which cannot be 

ignored based on group or ethnic, religious, or social interests, health services are required to have health 

services without exception, both from a political and economic perspective. This is the case whether 

looking at it from a political or economic perspective. This article on uterine rental, often known as 

surrogacy, will be explored through the lens of Werner Menski's [24] Flying Kites perspective. According 

to this hypothesis, four factors will impact the legal system: natural law, society, state law, and international 

law. In the quest to build a surrogacy law based on the principles of Pancasila justice, these four 

benchmarks are of the utmost importance. In addition, this bill was introduced as part of an endeavour to 

offer legal protection to married couples who do not already have children and are interested in engaging in 

the in vitro fertilisation reproductive industry. In light of the history of the issue, the significance or urgency 

of the reason why this research was carried out is to discover, describe, and investigate the policy of legal 

protection for the fulfilment of the rights of married couples to obtain offspring through a surrogacy 

agreement, as well as investigate the implementation of a surrogacy agreement within the context of legal 

reform in Indonesia that can guarantee certainty in the law. 

 

2. RESEARCH METHODOLOGY 

The socio-legal approach is the one that was taken when writing this study. Socio-legal studies are studies 

of law that combine the techniques of the legal system and the social sciences [25], [26]. The socio-legal 

approach is used so that in this writing, we will get data, both from the perspective of legal science and 

social science (interdisciplinary), so that more in-depth and meaningful analysis can be carried out on the 

articles in the legislation, which in this writing is devoted to Health Law No. 36 of 2009 article 127 and 

Regulation of the Minister of Health no. 61 of 2014 article 40 and article 43 on reproductive health. The 

socio-legal approach is used so that in this writing, we will get data both from the perspective. In addition, 

Article 99 of the Compilation of Islamic Law states that a legitimate child is, according to the first verse, a 

child born within or as a result of a legal marriage, and according to the second verse, a child that is the 

result of a legal husband and wife fertilising an egg outside of the womb and the child being born by the 

wife. Both conditions must be met for the child to be considered legitimate. Textual analysis alone is 

considered an insufficient method, which is why additional fields within social science are required. 

 

Between the doctrinal (or normative) approach and the social approach lies a legal science that falls under 

the umbrella of socio-legal studies and is known as legal science. As a result, socio-legal studies approach 

the concept of law in terms of behaviour and norm. The first stage in conducting research in socio-legal 

studies is to raise awareness that the law aims to bring about justice, stability, and the welfare of life. For 
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this reason, a law needs to be drafted that concurrently incorporates all three of these fundamental legal 

values: justice (a philosophical value), certainty (a judicial value), and expediency (sociological value) [27]. 

About Article 99 of the Compilation of Islamic Law, it is also stated that a legitimate child is, in the first 

paragraph, a child born in or as a result of a legal marriage, and in the second paragraph, it is the result of 

fertilisation by a husband and wi. The approach from the legal perspective is to find out the contents of the 

Health Law no. 36 of 2009 article 127 and the Regulation of the Minister of Health no. 61 of 2014 article 40 

and article 43 regarding reproductive health. The truth is out there in society, but the law does little to 

safeguard it; as a result, there are many inconsistencies in the family unit consisting of the husband and 

wife. The method adopted and analysis performed solely from the perspective of legal science comes across 

as insufficient because they will not result in a profound comprehension. To investigate legal phenomena, 

which are not divorced from the social, political, economic, and cultural contexts in which the law is 

located, requires an interdisciplinary approach, which can be defined as the combination of concepts and 

theories from various academic fields. Participation from various social science fields will result in the 

collection of comprehensive data, which will allow for an improved and more in-depth understanding of the 

analysis results. 

 

3. RESULTS AND DISCUSSION 

 

3.1 Legal Protection Policy Fulfillment of Spouse's Rights in Marriage Getting Offspring with Surrogacy 

Agreement 

A woman who consents to carrying another person's pregnancy and delivering the baby is a surrogate 

mother [28]. The term "parents" refers to the individuals who intend to raise the child once it is born, and 

these individuals will be actively involved in all procedures, beginning when the child is still developing 

within the mother's womb and continuing through the time it is delivered. Women who become pregnant as 

a result of successfully undergoing assisted fertilisation techniques, more commonly referred to as IVF (In 

Vitro Fertilization), are referred to as surrogate mothers and given the title "surrogate mother" (surrogate 

mother). This phrase differentiates them from women known as "traditional surrogate moms," who undergo 

artificial insemination with sperm from the baby's father or a sperm donor. Traditional surrogate mothers 

undergo artificial insemination with sperm from the baby's father. The gestational surrogate mother is not 

linked to the baby by blood; instead, she is referred to as the "mother who gave birth" rather than the 

"mother who carried the baby." The traditional surrogate mother is believed to be the baby's biological 

mother. The woman who contributes an egg to the pregnancy is the baby's birth mother. Because it allows 

for a genetic connection between the parents and the children, using a gestational surrogate mother is 

becoming increasingly popular in recent years [29]. 

 

Legal Politics can be understood as Legal Policy or an official line (policy) regarding law that will be 

enforced either by making new laws or replacing old ones to achieve state goals. This can be done by either 

making new laws or replacing old ones. Legal Politics can also be understood as Legal Politics. According 

to the viewpoint of a different, highly knowledgeable individual, Padmo Wahjono, legal politics is a 

fundamental policy that dictates the path, form, and substance of the legislation to be established. 

According to Abdul Latif's definition, legal politics is the branch of legal science that addresses the 

transformation of legislation currently in effect (ius constitutum) into law that ought to be (ius 

constituendum) to account for shifts in life and society. According to Sudarto, Legal Politics is an attempt to 

achieve good laws through events and situations at any given time [30]. 

 

Legal protection is critical because legal protection is one of the elements in a state of law. A country has a 

legal relationship between states and citizens, and legal relationships give birth to rights and obligations. 
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Legal protection is critical because legal protection is one of the elements in a state of law. In a country, 

there is a legal relationship between states and citizens. On the one hand, citizens have a right to legal 

protection; on the other, states are obliged to give legal protection to their residents. Citizens have a right to 

legal protection because states must offer legal protection to their citizens [31]. 

 

As stated in the fourth paragraph of the Preamble to the Constitution of 1945, "Then from that to form an 

Indonesian State Government that protects the entire Indonesian nation and the entire homeland of 

Indonesia and to promote public welfare, educate the nation's life and participate in carrying out world order 

based on independence, eternal peace and social justice, the independence of the Indonesian nationality was 

drawn up." The independence of the Indonesian nationality was drafted in order to form an Indonesian State 

Government that protects the entire Indonesian nation in a Constitution of the State of Indonesia, which is 

formed in an arrangement of the Republic of Indonesia, which is sovereign by the people based on the One 

and Only God, just and civilised humanity, Indonesian Unity, and Democracy led by wisdom in 

deliberation/representation and by realising social justice for all Indonesian people. 

 

In the fourth paragraph of the Preamble to the constitution ratified in 1945, it is emphasised that the 

government is obligated to do everything in its power to protect every citizen of Indonesia. As a state based 

on the rule of law, one of the most critical aspects of Indonesia's existence is the provision of guaranteed 

protection for its residents. Legal protection is essential to a state of law, and providing it to its citizens 

signifies that the state recognises their humanity and respects its dignity. On the one hand, the right to legal 

protection belongs to citizens, but on the other, providing legal protection is an obligation of states. 

 

When explaining the significance of reproduction through surrogacy, the author is trying to broaden our 

collective comprehension, particularly regarding the role that the government should play in upholding the 

principles of Pancasila within the framework of the growth of the legal system in society. Because a 

married couple gives up their right to independence when they have a baby because they expect the 

presence of a baby to complete their domestic life, the need for an explicit policy regarding the use of 

technology to produce offspring is a last resort. Reproduction through surrogacy is a human right that must 

be fulfilled. The most effective way to guarantee that individuals, families, and society, in general, will reap 

the benefits of assisted human reproductive technology and related research is to ensure that appropriate 

precautions will be taken to protect the health, safety, dignity, and human rights in connection with the use 

of technology in this research. 

 

The right to life, the right to have a family, the right to develop oneself, the right to justice, the right to 

freedom, the right to communicate, the right to security, and the right to welfare are some of the 

fundamental rights that are bestowed upon humans by the Almighty God as a gift that is both universal and 

eternal. God created humans with these rights, so they are eternal and universal. No one has the right to 

disregard or seize it in any way, and the Law Number 39 of 1999 Concerning Human Rights explains that 

every human being before the law has the right to get protection from the same law without being subject to 

discrimination in any way related to the right to security for each individual. No one has the right to ignore 

or seize it. Therefore, every single human being carries the inherent entitlement to be safeguarded. 

 

Surrogacy is a reproductive procedure that can be carried out for married couples who are unable to 

conceive children due to medical reasons or the husband's partner a wife who has problems with illness and 

other causes, based on which consideration must be given, and a person who does not have children but 

wants to go through with it should be assisted and should not be discriminated against in the marital status 

of a married couple using in vitro fertilisation [32]. 
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The selection of several choices for reforming the surrogacy law needs a policy judgment on whether the 

practise should be forbidden, tolerated, or facilitated. This decision must be made before any of the 

solutions can be selected. Because the wife's uterus may have problems or be unable to process the fetus, 

reproduction through surrogacy may be necessary to obtain children with the assistance of modern medical 

technology. As a result, a policy that regulates the fulfilment of the rights of husband and wife is required, 

mainly to produce offspring. The state has a responsibility to recognise that the ability of a husband and 

wife to have children is a fundamental human right, and it should be able to offer legal protection to married 

couples who engage in reproduction through the use of surrogacy in order to have children. The state must 

pay attention to this fact [33]. 

 

Surrogacy agreements are handled in several ways by the states. Although some jurisdictions do not have 

laws that precisely control surrogacy agreements, a policy requires individuals to obtain authorisation from 

the courts to settle any surrogacy-related concerns. Because several courts have sanctioned the practice of 

surrogacy. Certain nations restrict conventional surrogacy agreements but allow gestational surrogacy 

agreements. Some countries have laws that allow surrogacy agreements, while others have regulations that 

prohibit traditional surrogacy agreements [34]. Many people believe commercial surrogacy will harm 

surrogate mothers, children, and the exploitation of women, particularly those who are poor and vulnerable, 

as well as the application of commercial norms to female workers whose value is established by the market. 

Babies are transformed into products that women can manufacture and trade because of advances in vitro 

fertilisation technology. Under current legal precedent, surrogacy for financial gain is not permitted. On the 

other side, some feel that human rights and the freedom to enter into contracts or agreements can be realised 

through commercial surrogacy and support this practice [35]. 

 

International surrogacy agreements become an essential topic of discussion when discussing the economic, 

social, racial, and gender disparities between surrogate mothers and parents who desire to have children. 

Although this issue is raised in the context of domestic surrogacy regulations, it is much more challenging 

to address in an international setting. Various challenges must be met, such as the objectification of women 

and the exploitation of the impoverished. As a result, there needs to be a legal, regulatory system that is 

more robust, one that is capable of ensuring that reproduction through international surrogacy is of a higher 

quality and does not infringe on human rights [36]. 

 

Surrogacy is allowed in the United Kingdom, although it cannot be practised for commercial purposes [37]. 

The courts in the United Kingdom have the authority to forbid the making of commercial payments. The 

law in the United Kingdom makes it abundantly plain that a person is not engaging in commercial activity if 

the payment contains a fee that is considered to be reasonable. In the meanwhile, a surrogacy contract has 

been deemed illegal in the state of New York. This is the case regardless of whether the surrogacy in 

question was performed for business purposes or personal reasons. Any individual who engages in 

commercial surrogacy is subject to a fine of between $500 and $10,000, depending on the severity of their 

offence. The law in the UK provides a clear explanation of surrogacy, such as limiting the costs incurred 

during pregnancy until giving birth to a maximum of 60 days; all other payments are prohibited and, if 

violated, will be subject to criminal penalties. In addition, the law limits the time that a surrogate can carry a 

pregnancy to a maximum of 60 days. It is the policy of the state of California to decriminalise all forms of 

surrogacy and to permit the practice of commercial surrogacy. In most cases, the compensation for 

surrogacy ranges from $35,000 to $40,000 [38]. 

 

Thus, seen as an ingredient of a legal protection policy, legal policy implies how to seek, create, and 

formulate good surrogacy legislation. Fulfilment of husband and wife getting offspring, the need for an 
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explicit policy regarding the policy of legal protection for married couples who do not get children by using 

artificial reproductive technology surrogacy. 

 

3.2 The Implementation of Surrogacy Agreements in the Context of Legal Reform in Indonesia Can 

Guarantee Legal Certainty 

Globalisation is a process of expanding information in all fields to all corners of the world. Globalisation 

also contains a deep meaning and occurs in all aspects of life, such as economics, politics, socio-culture, 

science and technology, which brings the world community to accept a new civilisation in all areas of life. 

As stated by Roland Robertson [39], it is a characteristic of the relationship between the inhabitants of this 

earth that transcends conventional boundaries, such as nation and state. In such a process, as well as the 

intensification of awareness of the world as a unified whole. The implication of this unified world life is 

called globalisation. 

 

Indonesia is an independent and sovereign country. Indonesia is also a part of the world that cannot be 

separated from these global changes. As with other nations, it is sociologically impossible for Indonesia to 

live in isolation from relations with other countries. The global situation experienced by the world today is 

directly or indirectly also faced by Indonesia. Globalisation, which places the issue of Human Rights as a 

central issue in international relations, has a powerful influence on Indonesia. This influence is not only 

shown by the increasing number of Indonesian commitments to various international agreements or treaties 

on human rights but also from various policies in the field of human rights [40]. 

 

This situation implies that the relationship between the powers of the world nations will significantly colour 

the social, economic and legal problems of one country. Even though these problems seem domestic 

initially, intellectuals try to describe the phenomenon, and the problems become more accurate, gradually 

revealing the existence of a different global level. At the global level, it is closely related to implementing 

artificial reproduction by surrogacy. In line with global challenges and the surrogacy agreement, which is 

still far from the value of science and the influence of Indonesian culture, surrogacy in Indonesia has no 

specific legal rules. It cannot be applied in Indonesia because there are still some debates about using a 

surrogate mother. Lending wombs to conceive and bear children from couples who do not have children. 

The legal process in Indonesia is not easy and has not been regulated in a regulation. Law Number 36 of 

2009 concerning health in conjunction with Government Regulation Number 61 of 2014 concerning 

reproductive health with the intention that reproduction with assistance or pregnancy outside the natural 

way can only be carried out on married couples who are bound by a legal marriage or infertility to obtain 

offspring and in its implementation by using the results of fertilisation of sperm and ovum from the husband 

and wife concerned and implanted in the womb of the wife from which the ovum comes. The explanation of 

Government Regulation Number 61 of 2014 concerning reproductive health related to reproduction In Vitro 

Fertilization in Article 40 paragraph 3 can be carried out by developing science and technology and does 

not conflict with religious norms. 

 

The development of science and technology at this time as an alternative opens opportunities for married 

couples to be able to reproduce using surrogacy. The regulation of reproduction law by way of surrogacy 

does not yet have regulations, so for the legal protection of the parties, it can be carried out with a surrogacy 

agreement which, as a consensus law, binds the parties who can fulfil Article 1320 of the Civil Code to be 

able to create legal reforms in Indonesia. The discussions are viewed from an ethical point of view that is 

appropriate to the life of the Indonesian people due to the pros and cons that need to be addressed. Various 

legal and ethical debates also examine various countries in regulating reproduction using surrogacy, 

whether it can be applied or not later and whether problems can arise with legal consequences. Thus, it is 
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necessary to study how this advancement in artificial reproductive technology can benefit married couples 

who cannot have children. A husband and wife experiencing infertility with the background of a surrogacy 

agreement is the condition of a wife who, due to medical indications or health reasons, cannot contain the 

result of fertilisation between her egg cell and the husband's sperm cell. With the surrogacy agreement, a 

woman (surrogate mother) is willing to bear the results of fertilisation outside the womb of the couple who 

owns the seeds transplanted into her womb. 

 

Contrary to the provisions of Article 127 paragraph (1) letter an of the Law of the Republic of Indonesia 

Number 36 of 2009 concerning health, the implementation of artificial reproduction by surrogacy results in 

an embryo that is created from fertilisation in a tube, which then turns out to be transplanted into the uterus 

of another woman, which is not where the egg came from. This is because the fertilisation of sperm and 

ovum from the husband and wife, from which the ovum comes, is required for Legal protection can be 

provided for married couples who struggle with infertility if there is an existing surrogacy agreement that 

can be used as binding consensus legislation for the parties involved. Because there is no regulation and 

application of the legislation of surrogacy, reproduction through the use of surrogacy has the impact 

difficulties produced because of this. As a result, there is no solution to the problem of married couples 

experiencing infertility. 

 

The legal building regulations adhere to Menski's viewpoint by including all three perspectives: the 

religion/ethics/morality side, the state side, which includes the health law that recognises surrogacy, and the 

social side, which includes surrogacy in society as a social reality. Therefore, the development of health law 

laws on the use of surrogacy is no longer solely based on state law; somewhat, it also departs from the 

reality in society, particularly among married couples who do not have children. Health law laws must be 

essential to the protection structure to safeguard married couples who cannot have children together. On the 

other hand, it is essential to include within the scope of human rights protections married couples who do 

not have children in their household. This is the only way to do the right thing by human rights. 

 

[41] referred to this progression as "flying kites," indicating that the formation is now comprised of four 

corners (including international law) rather than the previous three (religion/ethics/morality/natural law, 

society, and positive law). In addition, an emphasis is placed on protecting legal spouses in marriages that 

do not have children, which is strongly tied to human rights. 
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When developing a model for health law, one of the components that must not be overlooked is the human 

rights aspect. This is because it is one of the ingredients that should not be disregarded. The aspect of 

human rights in health-related to the choice of husband and wife in a legal marriage who do not have 

offspring different from the state or ruler is something that the state or ruler is obligated to respect and 

protect. This aspect of human rights is related to the fact that the state or ruler does not have their offspring. 

Being active in resolving real-world issues that plague a society can be interpreted as a necessary step in 

establishing legal protection; hence, legal policy refers to attempting to construct and perfect effective 

surrogacy legislation. Therefore, a new legal regulation concerning surrogacy that can be applied to the 

values of Pancasila is required to provide for the legal protection of husband and wife in the process of 

having children by entering into a surrogacy agreement based on the principle of justice. In a similar vein, 

now that more husband and wife couples have children, there is a pressing need for a clear policy 

addressing the beginning of legal protection for married couples who do not obtain children through 

artificial reproductive technology surrogacy. 

 

This makes it easy to see why surrogacy is still a divisive topic (although some countries have legalised this 

process). Surrogacy is a practice strictly forbidden to be carried out within the borders of Indonesia and is 

known as haram. This is because there is a method that involves placing "the most private thing of a man," 

in this case the husband's sperm, into the womb of a different woman who is not his legal wife. This is 

considered to be unethical in many countries. This is entirely against the precepts of the relevant religious 

tradition. 

 

The author thinks that legally enforceable laws are required to ensure that proper surrogacy practices are 

followed and that these practices do not go against Pancasila. A married couple in Indonesia who wants to 

have children, but there are no binding regulations, or there are only regulations that prohibit surrogacy in 
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Indonesia at a time when technology is becoming increasingly advanced in the health sector, there is 

nothing that can be done about this situation even though a husband and wife have the same rights as other 

Indonesian citizens. 

 

The welfare state is the state's job description in the current term interpretation. A welfare state is a state 

that serves the public interest by ensuring the greatest possible prosperity and wellbeing for its citizens 

through the application of justice within a legal framework. 

 

The rule of law refers to a state predicated on legal principles and ensures that all its residents are treated 

fairly. The rule of law expresses justice for the social lives of its citizens and is therefore essential to a 

healthy society. Justice is an indispensable component for a society to be prosperous in providing a pleasant 

existence for its members. For this reason, educating citizens on moral ideals is essential to mature into 

upstanding members of society. 

 

According to the theory of normative studies, the law is a tool used to implement justice in the form of 

behavioural rules, and its primary goal is to regulate the behaviour of humans. Talking about the law is 

precisely the same regarding human interactions. When considering the law, a discussion of human 

interactions is equivalent to a discussion of justice. When it comes to questions of justice, the function of 

the law is to provide substance to the concept of justice so that it might contribute to improving 

interpersonal relationships. 

 

Despite the constraints imposed by the concept of the nation-state, there are ongoing conversations at the 

international level to comprehend human rights better. Human rights are essential to the existence of 

democratic states, which developed throughout the history of western nations. In reality, human rights are 

fought for to protect citizens' human rights in their capacities from the possibility of arbitrary treatment at 

the hands of national authorities. In this context, human rights are viewed not from the standpoint of 

individualism and liberalism, which are believed to be universal, but rather from the perspective of 

collectivism and nationalism in the countries formerly a part of the East. People in this region, therefore, no 

longer speak of "individual freedom," but instead of "independence as the right of all nations." 

 

[42] defines human rights as fundamental rights that are universally accepted as rights inherent in humans 

because of their nature and nature as human beings. These rights are universally recognised as rights 

inherent in humans. According to Wignjosoebroto, these rights are "universal" since they are a part of every 

human being's humanity, regardless of skin colour, gender, age, cultural background, religion, or belief 

system. This makes these rights eligible for the term "universal." In the meantime, the word "inherent" is 

used since these rights are owned by every human being merely because of his being as a human being and 

not because they are a gift from any authority organisation. In other words, these rights are "inherent" in 

humans. Because they are a part of who we are as humans, our rights as humans cannot be taken away or 

changed in any manner. 

 

The constitution protects human rights, and legal assurances are provided for demands that their protection 

be upheld through an impartial procedure. In order to foster respect for human rights and ensure that they 

are protected, which is an essential component of a democratic rule of law, information regarding human 

rights protection is widely distributed. From the moment of their birth, every human being is endowed with 

rights and obligations that are both fundamental and free. Therefore, protecting and respecting human rights 

is a fundamental pillar in every country that can be considered a state of law. The formation of a state and 

the application of a state's power must not limit the meaning of freedom and human rights. If human rights 
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are ignored or purposefully abused in a country and the suffering caused cannot be handled equitably, then 

the country in question cannot be termed a state of the law in the genuine sense of the term [43]. 

 

It is not always possible for many couples to start a family because of various factors. This issue affects 

many people and causes them much discomfort, but it is also a problem that can be fixed with the help of 

cutting-edge medical technologies. The term "Reproductive Technology" refers to several different medical 

techniques whose overarching objective is to bring about human conception. Even though this technology 

already exists and is successful, ethical problems still need to be answered. Should infertile couples (and 

possibly others) consider using these reproductive technologies? Ultimately, the full extent of what may be 

accomplished with this medical technology is a mystery to many. As a result, many people have a firm 

conviction regarding the morality or morality of behaviour associated with particular methods. This gives a 

suitable testing platform that is suitable for a range of different issues. 

 

The process of using a surrogate mother is quite promising for overcoming several cases of infertility, 

judging from the technological and economic aspects; however, it turns out that this process is constrained 

by the preexisting laws and regulations, as well as ethical considerations and norms that apply in Indonesia. 

In other words, this process is not allowed in Indonesia. The same can be said about the agreement that was 

made and whether or not it can be applied based on the national law of engagement. This is especially 

important considering that the object being agreed upon is very uncommon, namely the womb, either as an 

object or as a service being provided. 

 

Reproduction through the use of surrogacy is typically performed for several reasons, including the 

following: a woman or a wife has no hope of conceiving normally because she has a disease or disability 

that can prevent her from conceiving and giving birth to children; a woman does not have a uterus as a 

result of uterine surgery; a woman is unable to conceive due to a medical condition that prevents her from 

conceiving and giving birth to children The woman who wants children but has stopped having periods 

because she does not want to go through the difficulties of pregnancy, childbirth, and breastfeeding while 

also wanting to keep the beauty of her body. She is the woman who wants children but cannot have them 

because she has stopped having periods (menopause), The woman who, to make a living and provide for 

her needs, turns her uterus into a marketable product—economic necessities. 

 

The reproduction process through surrogacy is intimately tied to the legalities of contracts or engagements. 

An act in which one person or more than one person binds themselves to another person or more than one 

person is what the Civil Code refers to as an agreement, and that definition can be found in Article 1313 of 

the code. To put it another way, every individual who signs a contract creates an attachment for themselves 

and so commits themselves to the terms of the agreement. The engagement is then confirmed to be 

something that is born as a result of an agreement or legislation in Article 1233 of the Civil Code. 

Accordingly, anything specified or agreed upon in either of the two articles is the law for them, and it is 

included in the element of the agreement. In addition, to determine whether or not an agreement is genuine, 

the parties involved need to ensure that all of the requirements outlined in the agreement have been met. In 

article 1320, the conditions for the validity of an agreement comprise a few different factors, including the 

following: the agreement of those who bind themselves, the ability to create an engagement, a particular 

subject matter, and a cause that is not forbidden. 

 

Function in the process of resolving fundamental issues confronting society. Consequently, implementing a 

surrogacy agreement within the context of legal reform in Indonesia can guarantee legal certainty. 

Therefore, it is necessary to have a new legal regulation regarding surrogacy law policies that Pancasila 
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principles can apply. A surrogacy contract is an arrangement that a man and a woman make with another 

woman in which the man and the woman indicate that the other woman is willing to bear their children in 

exchange for monetary compensation or other benefits. Surrogacy is a form of assisted reproduction. 

Surrogacy is typically an option when the mother-to-be cannot bear children due to medical conditions 

affecting her uterus. 

 

A surrogate mother is a woman who agrees to carry a child for a married couple and "entrusts" them to her 

care while she is pregnant with that child or goes through the process of becoming pregnant on their behalf. 

A pregnancy carried out by a surrogate mother is considered an act of surrogacy if the intended parent has 

the surrogate mother's permission to carry out the pregnancy. In most cases, a husband and wife are 

compelled to engage in surrogacy because one of the following circumstances has arisen: 

• The woman suffers from a severe illness that prevents her from becoming pregnant for nine 

months. 

• The woman is unable to produce egg cells. 

• The man's sperm is defective, of poor quality, or limited in quantity. 

• The woman's illness prevents her from becoming pregnant. 

• She is unable to produce egg cells. 

 

There are two primary categories of surrogacy, which are as follows: When a Gestational Surrogate is used, 

the fetus that the surrogate mother conceives is composed of the wife's egg cell and the husband's sperm 

cell. This type of surrogacy is known as "traditional surrogacy." The technique is in vitro fertilisation, or 

IVF, which is responsible for producing the results of fertilisation and the embryos that are put into the 

uterus of a surrogate mother. Traditional Surrogate consists of an arrangement of this kind. The surrogate 

mother typically contributes to the pregnancy by providing some of her eggs. The egg the surrogate mother 

provided will be fertilised by the sperm the biological father provided. The surrogate mother does not have 

any genetic connection to the child or children who are born later. Children born later would have a genetic 

connection to the surrogate mother even if she did not carry them. 

 

Because of this, it is possible to conclude that the fertilisation process in surrogacy is fundamentally the 

same as the one that occurs during in vitro fertilisation, often known as IVF, which takes place outside the 

mother's womb. Standard in vitro fertilisation (IVF) is when the embryo is implanted back into the uterus of 

the woman who owns the egg (the wife) after it has been fertilised by the sperm of the woman's husband. 

On the other hand, in surrogacy, the embryo belongs to both the husband and the wife. However, there are 

differences between these two types of in vitro fertilisation (which is produced by the husband and wife). A 

fetus created through in vitro fertilisation (IVF) may be placed, or implanted, into another woman's womb; 

this woman may be a relative or an absolute stranger willing to carry the pregnancy to term. 

 

This makes it easy to see why surrogacy is still a divisive topic (although some countries have legalised this 

process). Surrogacy is a practice strictly forbidden to be carried out within the borders of Indonesia and is 

known as haram. This is because there is a method that involves placing "the most personal object of a 

man," in this case the husband's sperm, into the womb of a different woman who is not his legal wife. This 

is considered to be unethical in many countries. This is entirely against the precepts of the relevant religious 

tradition. The author thinks that legally enforceable laws are required to ensure that proper surrogacy 

practices are followed and that these practices do not go against Pancasila. A married couple in Indonesia 

who wants to have children, but there are no binding regulations, or there are only regulations that prohibit 

surrogacy in Indonesia at a time when technology is becoming increasingly advanced in the health sector, 

there is nothing that can be done about this situation even though a husband and wife have the same rights 

https://www.azerbaijanmedicaljournal.com/


ISSN: 0005-2523 

Volume 62, Issue 05, July, 2022 

  

1735 
 

as other Indonesian citizens. 

 

With research in comparative legal studies in other countries regarding surrogacy, the authors offer only 

one type of Gestational surrogacy with the steps starting with building awareness that the purpose of the law 

is to achieve justice, stability, and welfare of life; for this reason, a law must be created that simultaneously 

contains all three of these fundamental legal values. The implementation of surrogacy agreements in the 

context of legal reform in Indonesia can guarantee legal certainty. 

 

4. CONCLUSION 

Based on the conversation that has been detailed up to this point, the following conclusion can be drawn: 

The importance of reproduction through the use of surrogacy is an effort to open our common 

understanding, particularly the government, of Pancasila values in the context of developing a legal system 

in society. This is because the importance of reproduction through surrogacy is an effort to open our 

common understanding. Because a married couple gives up their right to independence when they expect 

the presence of a baby to complete their domestic life, the need for an explicit policy regarding the use of 

technology to have children should be viewed as a last resort. Artificial reproduction through surrogacy is a 

human right that must be fulfilled. It is possible to effectively guarantee the benefits of assisted human 

reproductive technology and related research for individuals, families, and society in general by taking 

appropriate measures for the protection and protection of health, safety, dignity, and human rights in the use 

of technology within a national legal reform system that is based on Pancasila. This would be the most 

effective way to guarantee the benefits of assisted human reproductive technology and related research—in 

light of globalisation's current state. Comparative law is a term that can be used to refer to the systematic 

study of various legal traditions and specific legal rules on a comparative basis. This study might be based 

on comparisons (comparative law) involving surrogate mothers in different nations. In the following 

paragraphs, we shall discuss how widespread the use of gestational surrogate moms is in other nations. 

 

It is necessary to have a new legal regulation regarding surrogacy law policies that can be applied according 

to Pancasila values, with legal certainty to protect the law for married couples who do not have children, 

generally surrogacy. They have performed if the female partner cannot carry a fetus due to uterine issues. 

The concept of implementing a surrogacy agreement in the context of legal reform in Indonesia can 

guarantee legal certainty. In addition, it is possible to guarantee legal certainty by implementing a surrogacy 

agreement. Therefore, the concept of the objective of legal research is to enhance, perfect, or amend 

existing legal regulations in order for them to play a role in the function of surrogacy rules in the solution of 

concrete problems that exist in society. 

 

As a result of the discussion, some suggestions can be made to reform the legal system in terms of the legal 

substance, which provides provisions for married couples who are unable to have children because the wife 

has a disease that can prevent her from getting pregnant to giving birth to children, and by making 

provisions regarding surrogacy. Specifically, the provisions provide that married couples who are unable to 

have children because the wife has a disease that can prevent her from getting pregnant to giving birth to 

This is beneficial and does not go against the guidelines set out by the religion or the Pancasila. 
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